
“[D]ecisions that an individual may make with-
out unjustified government interference are per-
sonal decisions ‘relating to marriage, procreation,
contraception, family relationships, and child rear-
ing and education.’” — Carey v. Population Servs.
Int’l., 431 US 678, 685 (1977)
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Daily Record Columnist

Anumber of years ago, as a young assis-
tant public defender for Monroe County, I appeared
in one of the town courts on behalf of a colleague

who had a scheduling conflict. 
At one point during the docket, a young woman’s case

was called. She was charged with Harassment in the Second
Degree, based on allegations that she had slapped her
boyfriend. Harassment is not a crime, but rather is a viola-
tion, much like a speeding ticket.

It quickly became apparent this woman was no stranger
to the court. She appeared numerous times before, both as a
complainant and a defendant, as a result of domestic dis-
putes with her live-in boyfriend, who on this day appeared
in court with her. He indicated they had since reconciled
and requested the charges against her be dismissed since
they were the result of an unfortunate misunderstanding.

At the time, the courts rarely appointed the public
defender’s office to represent individuals charged only
with violations, and the court declined to do so in this
case. Instead, the judge allowed the defendant to repre-
sent herself and agreed to accept the prosecutor’s offer to
dispose of the case by granting an adjournment in con-
templation of dismissal (ACD), which would result in the
dismissal of the charges after six months, as long as all
conditions set by the court were met.

The disposition of this case seemed fairly routine — that

is, until the judge read the conditions of the
ACD. The condition I found most surprising
was a requirement that the couple refrain from
sleeping in the same bed for the next six
months. Although I wasn’t appointed to rep-
resent the woman, it required absolute self-
restraint on my part to avoid leaping from my
chair and shouting “You can’t do that! That
condition is completely unfair! In fact, it’s
downright unconstitutional!” 

I was outraged. I had studies constitutional
law. Like all lawyers, I read the right to pri-
vacy decisions many times over. The U.S. Con-

stitution’s protection of American citizens from govern-
mental interference with fundamental rights was, I
thought, a well-settled concept. How could this judge
legally impose a condition preventing a grown woman
from sleeping in the same bed as her adult boyfriend,
within the privacy of her own home?  

At the time, I naively assumed that lofty constitutional
principles, once established by the Supreme Court, actu-
ally would be respected by all lower court judges. I’ve
since learned otherwise.

A few judges, but certainly not the majority of them,
routinely impose undeniably unconstitutional conditions
on defendants appearing before them. These conditions
are not appealed for any number of reasons, including fis-
cal limitations and practical considerations such as the
judiciousness of appealing an ACD or a plea to a viola-
tion.

However, occasionally, an appeal is filed that challenges
judicial decisions alleged to have impacted fundamental
rights. Such an appeal is now pending in the Appellate
Division, Fourth Department in In re: Bobbijean P., 2004
WL 834480. At issue in the case is the legality of Monroe
County Family Court Judge Marilyn O’Connor’s order
requiring the appellant, a homeless African-American
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struggling with drug addiction, to refrain from becoming
pregnant “until she has actually obtained custody and
care of (her child) Bobbijean P. and every other child of her
who is in foster care or has not been adopted or institu-
tionalized.”

Last month, the New York Civil Liberties Union and the
National Advocates for Pregnant Women filed an amicus
curiae brief on behalf of more than 40 leading medical pro-
fessionals and child welfare and public health organiza-
tions in this case. In their brief, they contend that the order
effectively requires the appellant to abstain from sex, use
birth control, seek sterilization or, in the event of a preg-
nancy, obtain an abortion in order to avoid potential jail
time for violating the order.  In the brief it is alleged in

part that the order violates public policy considerations
and infringes on the appellant’s fundamental constitu-
tional right to privacy.

I anxiously await the Fourth Department’s decision in
this matter. Will the court conclude that the right to pro-
create without interference from the state is a constitu-
tional guarantee, or simply a guideline that can be altered
with the stroke of a pen? 

Will the court’s decision take us one step closer to mak-
ing governmental regulation of procreation as perceived
by Margaret Atwood in the novel “The Handmaid’s Tale”
a reality? I certainly hope not.

Nicole Black is of counsel to Fiandach & Fiandach. She also pub-
lishes a popular New York law blog, Sui Generis,
nylawblog.typepad.com and a blog devoted to legal humor, Legal
Antics, nylaw-blog.typepad.com/ legalantics.
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