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In People v. Litto, 2007 N.Y. Slip Op. 05582, the
New York State  Court of Appeals provided
a thorough and intriguing review of the

extensive legislative history of the Driving While
Intoxicated (DWI) statutes. 

The opinion was interesting because of the his-
torical context that was provided as well as the
unique issue that was presented to the court.

At issue in Litto was whether a driver allegedly under the
influence of a drug or other unlisted substance could be pros-
ecuted under Vehicle and Traffic Law § 1192(3) for driving
while intoxicated.

The defendant in this case was involved in a tragic accident,
which resulted in the death of a passenger in another vehicle.
Just prior to the collision, the defendant sprayed a can of Dust-
Off, — a product used to clean computer keyboards — into his
mouth and then veered into oncoming traffic.

A grand jury indicted the defendant on 14 felony and mis-
demeanor counts, but the trial court and the Appellate Divi-
sion dismissed two of the counts, finding that the evidence
was insufficient to support his indictment for Vehicle and Traf-
fic Law § 1192(3). As a result, the count of vehicular
manslaughter, which necessarily relied upon DWI as its basis,
also was dismissed.

The Court of Appeals concluded that “intoxication” as envi-
sioned by the Legislature when Vehicle and Traffic Law §
1192(3) was enacted, incorporated only an altered state of
mind as a result of imbibing alcohol.

In reaching its decision, the court noted that Vehicle and
Traffic Law § 1192(4) was enacted to address offenses commit-
ted by a driver under the influence of substances other than
alcohol, and provided for prosecution based upon an
impaired mental state caused by the use of one of the con-
trolled substances specifically enumerated in Public Health

Law § 3306. Neither the general category of
hydrocarbons, nor the specific hydrocarbon
inhaled by the defendant, difluororthane, were
included on that list.

Accordingly, the court held that none of subdi-
visions of § 1192 enacted at the time of the acci-
dent applied to the defendant’s conduct in this
case. The court suggested that it would be up to
the Legislature to correct the apparent gap in the
law.

This decision is notable not only for the unique-
ness of the legal issue presented, but also because
of the court’s lengthy and in depth examination
of the legislative history of the DWI statutes. The
extreme change that is evident in our culture’s

view of drinking and driving offenses through the last century
is nothing short of fascinating.

The most striking change has been the drastic downward
fluctuation in the concept of per se intoxication. As recently as
1970, the per se blood alcohol content level was set at .15 per-
cent, whereas today it is set substantially lower at .08 percent.

Also of interest is the court’s description of the reaction of
the American Automobile Association (AAA) to the 1960
enactment of the then new offense, Driving While Ability
Impaired, which provided that a driver with a blood alcohol
content of .10 percent or less could be found guilty of a traffic
infraction:

Opposed to the amendment, the American Automobile
Association found fault with the difficulty of enforcement for
such low amounts of alcohol in the blood and wondered why
“little mention is made of the impairment produced by
fatigue, tension, the taking of medicines or indisposition
caused by indigestion.”

Although the AAA later changed its position on this issue,
the point made continues to be of relevance today with the
advent of new and varied attention-diverting electronic
devices, many of which are increasingly installed or used in
motor vehicles.

Is the use of these newfound devices while driving any less
dangerous than operating a motor vehicle while in an
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impaired state? Are the resulting accidents caused by distrac-
tion, as opposed to intoxication, any less horrific?  And, is it
realistic to criminalize all conduct that results in the inability
to focus entirely on the roadway while operating a vehicle,
whether it occurs as a result of the use of a mind altering agent
or because of the use of an electronic device?

The answers to these questions are as elusive as ever.  The
Litto decision offers a rare glimpse at the evolution of our cul-

ture’s changing attitudes toward a problem that continues to
plague us to this day. As our society evolves and changes it is
reassuring, at the very least, to know that the collective
response to questions of this nature will vary with the times,
just as it has in the past.
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