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In a recent U.S. Supreme Court decision,
Brendlin v. California, no. 06-8120, the court
reiterated a popular legal fiction that serves

as the basis for our Fourth Amendment jurispru-
dence: A person is not seized for Fourth Amend-
ment purposes unless a reasonable person in
their position would not feel free to terminate the
encounter with police officers.

At issue in Brendlin was whether the passenger of a vehicle
that was stopped by police is seized and, therefore, has stand-
ing to challenge the constitutionality of the stop.

The court held that the passenger is seized as long as: “(A)
reasonable person in (the passenger’s) position when the car
(was) stopped would have believed himself free to ‘terminate
the encounter’ between the police and himself. ...We think that
in these circumstances any reasonable passenger would have
understood the police officers to be exercising control to the
point that no one in the car was free to depart without police
permission.”

The court explained that: “If the likely wrongdoing is not
the driving, the passenger will reasonably feel subject to sus-
picion owing to close association; but even when the wrong-
doing is only bad driving, the passenger will expect to be sub-
ject to some scrutiny, and his attempt to leave the scene would
be so obviously likely to prompt an objection from the officer
that no passenger would feel free to leave in the first place.”

The rationale behind the court’s conclusion is sound, and
seems to imply that any time a vehicle is detained by police,
all occupants are effectively seized.

In fact, footnote 6 indicates otherwise: “[T]he relationship
between a driver and passenger is not the same in a common

carrier as it is in a private vehicle, and the expec-
tations of police officers and passengers differ
accordingly. In those cases, as here, the crucial
question would be whether a reasonable person
in the passenger’s position would feel free to take
steps to terminate the encounter.”

In other words, if you happen to be a passenger
in a taxi, maybe you’re seized — maybe you’re
not. A nice judge will be kind enough to let you
know years after the fact.

The oft-repeated judicial assertion that, under
certain circumstances, a “reasonable” citizen is
free to terminate an encounter with a police offi-
cer, is the epitome of legal fiction at its best.

In theory, it’s certainly possible to politely
advise an officer that as much as you’d like to engage in small
talk, you’re running late for an appointment and really must
be on your way. After perusing a few Supreme Court deci-
sions, an unsuspecting foreigner might assume this sort of
thing happens all the time in our country, since most judicial
opinions seem to imply that we live in a Pollyanna-like reality
where reasonable, law abiding citizens routinely exercise their
constitutional right to walk away from kind and understand-
ing police officers without ramifications of any sort.

Reality, as all reasonable citizens know, is a completely dif-
ferent story. If an officer stops you and you choose to politely
exercise your constitutional right to refuse to respond to any
inquiries, it’s all too likely you’ll soon find yourself hand-
cuffed, face down in the gravel and charged with disorderly
conduct, obstructing governmental administration and resist-
ing arrest.

I would argue that your constitutional right to terminate a
police encounter is a legal fiction, at best, and one I would rec-
ommend exercising at your own risk. Should you choose to do
so, make sure you’ve got a good criminal defense attorney
lined up, since you may very well find  reality has an annoy-
ing tendency to trump legal fiction.
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